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Arising out of Order-In-Original No 17/AC/DEMAND/17-18 Dated: 04/04/2018
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad North

q rdrerendt/ufaarer & A1 TadH udr (Name & Address of the Appellant/Respondent)

M/s Dishman Pharmaceuticals & Chemicals Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
. warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, withc;ut payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

() Dy TeET Yoo (3rIe) forzerael), 2001 @ €T 6 @ 3l FIA Y3 i fuffRa fby ergar
ardef =mranRree @b  adier @ fawg e fby g oMY @ AR ARl wfed ¥t ITIE-ed
25 T, @rel &) WA SR TR AT AT HUY 5 SR AT SE PH-e-dE] BT 1000 /ol ey
210 | oief Seure e W WA, TSl P AT SR AN AT SIS ST RO
BT 5000 /— WRT Ao €T | [STET ST Yo Bl i, ST DA SRS AT ;
g AT SR SATET € a8 Hug 10000 /— BT A BN %’fqﬁﬁwram 3
A e

».‘
Pakis

Py
Trigyad®

Lo B




..._3..,-.'
ﬁq}%ﬂzﬁwzﬁmﬁquﬁmlaﬁ’wdﬂ'f%%ﬂ?fﬁﬁﬂﬁ?ﬂﬁﬂmﬁﬁrﬁﬁwzﬁﬁtﬁaﬁ
S @7 B ot S raiRiERer & We R 7 | i :

The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ey Yeb A[FTA 1970 g R @ g1 & aiepfer FiRa Ry R Sad MaaT Al
® Qaarraﬂawﬁaﬁfﬁvmm@ﬂﬂﬁzﬁmﬁﬁmaﬁwnﬁwamofﬁ#aﬂwmmﬂw
feme o Bl dIfey |
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) s'-'u3ﬂ?ﬁdmmﬂaiaﬁﬁaawmmﬁﬁwﬁﬂaﬁuﬁwmﬁﬁﬁmmm%mhﬁmw,
WW@&E@WWWT (wraffaf) fram, 1982 1 fAfRRT €1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be!pre-deposited. It may be noted that the.
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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Under Central Excise and ‘Service Tax, “Duty demanded” shall include:
(i) amount determined under Section/11 D;
(iy ~ amount of erroneous Cenvat Credit taken; o
(i) ~amount payable under Rule 6 of tlﬁre Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before'iithetril'rjbunal on pﬁéa' tﬁ‘fé\ O‘%ﬁ%\
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ORDER-IN-APPEAL

During the audit of the records of M/s Dishman Pharmaceuticals & Chemicals
Ltd., [100% EOU], 1216/11, 1216/24 to 27, Phase-IV, G.I.D.C., Naroda, Ahmedabad —
382 330 (hereinafter referred to as ‘the appellant’), engaged in the manufacture of Bulk
Drugs and Fine Chemicals falling under Chapter 29 and 38 of the first schedule to the
Central Excise Tariff Act, 1985 (hereinafter CETA, 1985), it was observed that the
appellant had failed to pay the anti dumping duty on Distilled Acetone cleared in DTA as
recovered solvent from the Acetone imported without payment of Customs duties
including Anti-dumping duty. Accordingly, a show cause notice F. No. V/16-
08/Dem/Dishman/P-02/15-16 dated 05/02/2016 (hereinafter referred to as ‘the SCN’)
was issued to the appellant demanding duty amounting to Rs.83,355/- under the
provisions of section 28 of the Customs Act, 1962 read with section 11A(4) of Central
excise act, 1944 along with interest under Section 28 of the Customs act, 1962 read
with section 11AA of the Central Excise Act, 1944 and proposing to impose penalty on
the appellant under Section 114A of the Customs Act, 1962 read with section 11AC of
the Central Excise Act, 1944. The SCN was adjudicated by the Assistant
Commissioner, C.G.S.T. & Central Excise, Division-l (Naroda), Ahmedabad North
(hereinafter referred to as the ‘adjudicating authority’) by issuing Order-in-original
No.17/AC/DEMAND/17-18 dated 31/03/2018 (hereinafter referred to as ‘the impugned
order). The adjudicating order has confirmed the demand for duty and interest as

proposed in the impugned order and imposed a penalty of Rs.83,355/- under section

114A of the Customs Act, 1962.

2. Aggrieved by the impugned order, the appellant has filed the instant appeal

mainly on the following grounds:

1) The appellant, a 100% E.O.U., had filed Bill of Entry No. 3301343 dated
18/09/2013 and availed exemption from Customs duties and Anti dumping duties
under a procurement certificate No. 29/2013-14 dated 06/09/2013 and cleared
the same without payment of duties, informing the jurisdictional authorities about
the receipt of duty free Acetone for manufacture of export goods Cetyl Pyridinium
Chloride and the details of export was intimated by way of filing periodical ER-2
returns and hence the present demand for anti-dumping duty, raised after a lapse
of 29 months under section 28 of the Customs Act, 1962 read with section
11A(4) of the Central Excise Act, 1944 is time barred and is hit by limitation. The
appellant also wish to submit that in Circular No. 12/2008-Cus dated 24/7/2008 at
para 7, it is clarified that when the inputs which are not covered under the SION
are used in the manufacture of export goods and also contained in the waste
generated, the duty liability on such inputs contained | the waste has to be
decided by the norms committee. Acetone is not listed in the list of inputs under
SION. The adjudicating authority has not brought on record any- r_epgrt of the
norms committee wherein the items other than those listed in the SIOM when
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used as inputs and contained in the waste generated during the course of
manufacture and cleared in DTA can be charged to duty including anti-dumping
duty. In the absence of any such report of the norms committee, the entire
demand of the anti-dumping duty is not at all sustainable and is liable to be set
aside. Since the demands are not sustainable on merits as well as on limitation,

the imposition of penalties is also not warranted and is liable to be dropped.

3. Personal hearing in the appeal was held on 25/7/2018. Shri R. Subramanya,
Advocate appeared and reiterated the grounds of appeal. He pleaded limitation

because SCN was issued after normal period.

4. | have carefully gone through the contents of the SCN, the impugned order as
well as the grounds of appeal filed by the appellant and reiterated at the time of
personal hearing. The issue for decision before me is whether the demand for duty on
account of Anti-dumping duty foregone along with other duties of Customs on import of
Acetone, confirmed in respect of Distilled Acetone cleared in DTA is sustainable or
otherwise. The appellant is not disputing its liability to pay the demand amount towérds
Anti dumping duty on DTA clearance but is challenging the confirmation of demand on
the ground of limitation and also on the ground that as Distilled Acetone was not

appearing in the SION, the confirmation of demand is not sustainable without a norms

committee report.

o. The procedure stipulated in Notification no. 60/2008-Cus dated 05/05/2008 for

additional items other than those given in SION is as follows é

(b) where additional items other than those given in SION are required as
input or where generation of waste, scrap and remnants is beyond 2% of the
input quantity, use of such goods shall be allowed on the basis of self-declared ad
hoc norms il such norms arve fixed on ad hoc basis by the jurisdictional
Development Commissioner within a period of three months from the date of
self declared norms and the unit shall undertake to adjust the self~-declared|ad
hoc norms in accordance with norms as finally fixed by the Norms Committee
for the unit. The ad hoc norns will continue till such time the final norms are

fixed by the Norms Commiltee;

From the above, it is clear that the reference made by the appellant in the grounds of
appeal to the stipulations in Notification no. 60/2008-Cus dated 05/05/2008 does not

support its argument because it was the appellant who was required to self-declare ad

hoc norms based on which the clearances in DTA of such goods that were not in the

SION could be made and the Development Commissioner would fix the ad hoc norms
within a period of three months from the date of self-declared norms. The %F’,P.eg_'?f_‘t- was
also required to undertake to adjust the self-declared ad hoc norms in a;f;tjcjtdéncéffv\fiﬁh
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case, the appellant has given no indication that it had fixed any ad hoc norms that was ,
submitted to the jurisdictional Development Commissioner for confirmation or alteration
as required, eventually paving way for the Norms Committee to finalize the norms.
Further, the appellant has also not claimed that it had filed any undertaking as required
in Notification No. 60/2008-Cus dated 05/05/2008 to adjust the ad hoc norms in
accordance with the norms finalized by the Norms Committee. Therefore, it is also clear
that the D.T.A. clearances impugned in the instant case without payment of anti
dumping duty was in contravention of the provisions of the said Notification as well as
sub-section 2A of Section 9A of the Customs Tariff Act, 1975. Therefore, there is no
merit in the argument of the appellant that the demand could not be confirmed without
the adjudicating authority producing a norms committee report. Further, on the ground
of limitation it is seen that the evasion of anti dumping duty remained suppresséd till
such time that the same was unearthed by Audit. The appellant had clearly failed to
follow laid down procedures before making the impugned clearances in the D.T.A.
Therefore, the invoking of extended period of limitation is just and proper in the present
case. Accordingly, the confirmation of demand for duty along with interest and the
imposition of penalty on the appellant are legally sustainable in the present case. Hence

the appeal is rejected.
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The appeal filed by the appellant stands disposed of in the above terms.
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Central Tax (Appeals), > SISO /
Ahmedabad. ,
By R.P.A.D.
To

1 M/s Dishman Pharmaceuticals & Chemicals Ltd. (100% EOU)
[Now M/s Disman Carbogen Amcis Ltd. (100% EOU)],
1216/11, 1216/24 to 27, Phase IV, G.1.D.C., Naroda,
Ahmedabad -382 330.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad (North).

The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
The A.C / D.C., C.G.S.T Division: | (Naroda), Ahmedabad (North).
Guard File.
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